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Abstract: 
Cross Boarder Healthcare travel by overseas patients seeking healthcare procedures outside their own country has increased 
significantly because, International Patients have no access to particular procedures in their home country or cost prohibitive 
and delay.  Globalization of Healthcare has enabled developing countries like India to attract International Patients as they 
are in a position to offer healthcare professionals, facilities and technology that can match with the best in the developed 
countries.  However, inspite of all these things there may be some grievances of the International Patients coming out when 
the patients are dissatisfied with the procedures / interventions to their health.  If the procedures / interventions are not satisfy 
their want needs then the patients will become unhappy.  Grievances of the patients include, not analyzing problems 
properly, inadequate procedures causing no relief to discomfort or partial benefit to the discomfort, and also satisfy the 
patients want needs.  In addition differential healthcare procedures, packages, mishandling at every stage in the facility, 
attitude of the paramedical staff professionals on the duty, commercialization of healthcare, Hitech Vs. Human Touch and 
Human Feeling, Hidden Cost surfacing at the time of discharge, bad quality and untruthful advertisements  are some the 
major factors.  In addition negligence and diagnostic errors on the part of healthcare professionals are some of the major 
causes.  In India there are laws to overcome these difficulties and compensate the victim by way of, Criminal Procedure 
Code, Civil Procedure Code, Vicarious Liability and also Consumer Protection Act.  However, legal procedures will have 
time consuming procedures and the patients can have other than legal procedures by way of Alternate Dispute Resolution; 
such as good faith negotiations, mediation, arbitration, dispute resolution etc.  In this article an attempt is made to find out 
the grievances of the patients remedial measures through decided cases of the Highest Court of the country  and consumer 
forms.   
Keywords:  Medical Negligence, Diagnostic Errors, Vicarious Liability, Consumer Protection Act, Alternate Dispute 
Resolution 
 
Globalization of healthcare, opening up of economy and cross bordered travel has many manifestations in 
healthcare.  In India this change has brought in number of private players into the field of Healthcare.  To 
compete with advanced countries private health players are getting latest technology, healthcare procedures, 
well qualified healthcare professionals who are otherwise serving in different parts of the globe.  This change 
has given an imputes to the Indian Healthcare and is attracting International Healthcare customers [Patients], 
Private Healthcare Players are having International understanding, Joint ventures, Participation from healthcare 
players of advanced countries to get these facilities.  Presently, Indian healthcare sector has grown in such a 
fashion that it is able to compete with advanced countries like USA, UK Germany, Russia and China to offer 
healthcare procedures that are equally good if not better that are available in advanced countries to attract 
International Patients.  Globalization of Healthcare, International Transport, communication facilities and 
affordable cost procedures at no or less loss of time, and better Rehabilitation, Recuperation Centers, are making 
International Patients, India has a choice to choose destination for healthcare procedures among developing 
nations.  The reports say not only people from under developing countries but also from developed countries are 
also coming to India due to the fact that affordable cost and easy accessibility to healthcare procedures.  
However, these International Patients who are coming to India for Healthcare Procedures have their own 
problems and it differs from country of origin of the patient. Normally any International Patient has to 
understand the laws of the destination country before choosing whether they are accommodative and patient 
friendly or not.  In this Article a review has been made regarding healthcare problems / Grievances faced by the 
International Patients and the remedial measures that are available in Indian Laws with respect to International 
Patients and whether the patient can have a recourse by himself / herself or has to be assisted  by Indian Legal 
Fraternity.  Normally International Patients coming to India for healthcare procedures for their ailments / 
discomfort are of two categories 
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a) International Patients arriving through healthcare facilitators to look after their needs and wants from the 
day they start from their home place [country] till they reach their home place after getting satisfied in the 
destination country where healthcare procedures and facilities are received.  

 
b) On the other hand, International Patients arriving directly with the Information gathered from the Internet, 

Magazines, Broachers, Information of the healthcare providers [Hospitals] of the chosen country.   
 
In the first instance as they are coming through a facilitator who is individual / organization mediates between 
the International Patient and Healthcare Provider in its entirety, all the grievances and problems faced by the 
International patient [Facilitator’s Client] will be addressed by the facilitator to the satisfaction of their client 
without their getting involved, but  to their maximum satisfaction. 
 
On the other hand the second category of people [International Patients] who arrives without a middle man has 
to look after all their requirements from the start of their home place to the destination country and back to their 
home place after their procedure.  This includes their travel arrangements, boarding and lodging to the 
accomplice, Internal care of the patient to his / her desire / satisfaction and meeting the healthcare professionals 
discussing with them getting the procedures etc.  In this category the problems and the solving mechanism and 
other formalities [Legal or otherwise] have to be looked after by the patient or his / her accomplice. 
 
Grievances of International Patients are of many but can be categorized into, 
 
I. GRIEVANCES AT THE TIME OF ADMISSION: 
 
As mentioned above, if the patient comes through a facilitator, the facilitator will pick up the patient from 
Airport get him / her to the facility [hospital] and look after everything till the patient is admitted and a suitable 
accommodation either in the hospital nor nearby to the accomplice.  Hence, the grievances of the patient and the 
accomplice will be very minimal and they can be attended to by the healthcare facilitator.  
 
II. On the other hand, if the patient comes on their own he/she has to take his/her risk of 

travelling from Airport to the Hospital of the destination Country and enquire about 
the admission etc.  Here the problems will be, 

 
a. Locating healthcare facility [hospital] 
b. Interaction at the International Patient Admission Desk in the facility – if the reception is not upto the 

expectation - dissatisfaction 
c. In case the patient / accomplice cannot understand English, has to wait for the Interpreter / Translator to 

attend to them [Grievance] 
d. Fulfilling the formalities  [Admission, Payment, Handing over the records etc., and routing the patient 

for further processing [here the patient has to wait till the procedure is completed -  Grievance] 
e. Fixing Appointments with the healthcare professionals and discussing about further procedures [Tests, 

Examining of EHRs, Preliminary Checkup and Final Check up by the Professionals] Here, sometimes 
abnormal delays will be there due to language problem or fixing appointments with the healthcare 
professionals as the patients are new to the formalities.   

f. After admission decision making of the required procedure by the healthcare professionals who are 
attending, is another problem if the patient cannot understand English and Interpreters are not available 
– consent of appointing Interpreters / Translators is required for the patient because they have to make 
the payments – if they are excluded from the procedure estimate. 

g. Insurance coverage [cashless / claim after procedure] – arrival of Insurance Agents to the hospital 
finalizing the Insurance Coverage.  [If the Insurance Coverage is not to the satisfaction of the patient 
there will be a Grievance] 

h. If the healthcare providers will not give a detailed estimate of the entire procedure from admission till 
discharge and if the patient cannot understand the estimate there will be a grievance  at the time of 
discharge 

i. Normally there are some inclusions and exclusions and unexpected expenditure that may arise due to 
complications during the procedure and after the procedure, because of changes in health conditions of 
the patient  

471 

http://www.ijiset.com/


IJISET - International Journal of Innovative Science, Engineering & Technology, Vol. 7 Issue 12, December 2020  

ISSN (Online) 2348 – 7968 | Impact Factor (2020) – 6.72 

www.ijiset.com  

j. The above said problems will crop in at the time of discharge and final billing.  There will always a 
grudge of the patient because they say that the Hospital Overcharged; and on the other hand the 
hospital says they have billed according to the situation and actual expenditure. 

 
The above and such other problems that arise when the patient comes directly have to be solved by themselves 
and if the negotiations with the healthcare providers are not fruitful they have to go legally, in a country, where 
there is not much help for them.   
 
All these grievances, the remedial measures, the legal position and the procedures that the patient / the agent / 
the facilitator has to seek and resolve the dispute between the patient and the healthcare providers in a win win 
situation so that both the parties will have satisfaction.  With the help of decided cases by the Apex Court 
[Supreme Court of India] and National Consumer Forum on different claims are discussed hereunder.  
 
III. Normally, the grievances or the claims by the International Patients or their 

accomplice can be categorized into two 
 

(i) Non procedural claims and Grievances:  
 

(a) Under Non procedural claims, the Grievances that arise from the time of admission, during 
admission till the patient is admitted  

(b) At the time of discharge after completion of the procedures and billing, the problems that arise,  
(c) Hidden Costs Surfacing during billing at the time of discharge. 

 
It is a common practice of Grievance of an International Patient at the time of discharge when they look at the 
billing.  Especially when a patient travels with a medical package, he/she will be of the view that the package 
will include all the costs from the date of admission till discharge and they need not pay anything extra.  Here 
unless the patient is careful enough to go into the package details he/she has to pay extra.  There are unforeseen 
circumstances such as, unexpected complications during procedure makes the healthcare professionals to go 
beyond the prescribed procedure in terms of additional procedures, medication and service. Unexpected 
complications arising due to non availability / Non providing of past and present healthcare records. Sometimes 
hidden costs will arise due to longer stay than expected.  Normally Recuperation and Rehabilitation after 
procedure that are not included in the medical tour package offered by the facilitators, is one reason of 
grievance.  The drugs that are needed and medical ancillaries that are drawn from the hospital stores in the 
account of the patient and if the unused items are not returned to the stores there is every possibility of the cost 
of those items included in the billing.  Additional charges that come in the way of specialized professionals to 
the need of the patient’s from other source will be charged additionally.  In emergency cases as a precautionary 
measure healthcare professionals will make the patient to undergo some additional tests that are not included in 
the package.  Also, the International Patients will have the problem of variations in foreign exchange at the time 
of admission and at the time of discharge will overburden them.  If the patient depends on insurance policies, 
unless the policy is clear problems arise at the time of billing because insurance companies will always 
minimize the payments in one way or other.  Improper inter communicational differences are also the cause of 
overbilling.   
 
IV. HOW TO REDUCE A FICTION: 
 
Most healthcare providers [hospitals] wherever they are located will not cover the cost of healthcare 
complications.  Hence it is important to speak to the International Healthcare Provider, what constitutes, "a 
medical complication"; is it simply a surgical procedure that due to unforeseen but manageable difficulties, 
takes a little longer than expected? Or is it an additional problem that arises following a procedure, treatment or 
illness and is secondary to it, as defined in the manual. 
 
If the patient decides not to have the surgery presently advised, will the patient get back the money paid 
already?  
 
If the healthcare provider decides not to perform the procedure which is decided in the beginning the money 
paid will be returned? 
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(a) When the patient comes through a facilitator on a tour package he / she should confirm himself / herself 
regarding package details and the hidden costs that may arise during billing and the additional burden on 
them.  

 
(b) A detailed discussion regarding the ailment / discomfort and the tests that are to be conducted procedures 

that are to be adopted, approximate stay in the hospital should be discussed before admission with the 
concerned officials in detail and compare the tour package with that of the approximate estimate and 
understand the difference between them and decide who has to take the burden [facilitator/ patient].   

 
(c) In addition the patient / accomplice should discuss with the healthcare professionals not only procedures but 

also complications that may arise during and after procedure and additional charges that may surface at the 
time of discharge.   

 
(d) It is also the responsibility of the patient or accomplice getting a confirmation that the procedure going to be 

adopted is a prescribed one, time tested or it is a new procedure.   
 

(e) Before taking a tour, the international patient should obtain details of packages from different facilitators 
and compare them with the cost and services rendered and take a decision.   

 
(f) If the patient is a insurance policy holder he / she should inform the facilitator and also the healthcare 

providers of the destination country regarding the policy details. This will give an idea, both to the 
facilitator and the healthcare providers to prepare the estimate accordingly.  This will minimize the 
additional billing at the time of discharge.   

 
(g) If the patient belongs to a corporate office or a multinational company it is easy for the patient because the 

employer will bear all the costs that are billed.   
 

(h) The patient and the accomplice should confirm at the time of admission that all the prevailing taxes are 
included or excluded.   

 
(i) The patient / accomplice should examine that all the documents including health records, test reports, 

medical examination reports, X Rays, Scanning reports are handed over at the time of discharge for which 
bill is raised.  

 
V. Legal Reliefs for complaints [Grievance] of International Patients:  
 
(a) Jurisdiction: Challenges frequently faced in cross border disputes including determining where and how to 

file a law suit and navigating international service of process requirements, enforcing judgments in another 
country, uncertainty of legal fees, contracting with foreign attorneys, limited civil remedies and language 
barriers are the challenges of jurisdiction.    

 
(b) Normally if the International Patient comes on his / her own without any facilitator/Mediator they should be 

in touch with medical billing advocates, Insurance Agents, Healthcare Administrators who can help.  They 
will examine and negotiate bills and take necessary steps is called for.  

 
(c) Professional Healthcare advocates provide the International patients with information about local care 

options and help the patient obtain necessary care and resolve issues including billing with insurance 
company / healthcare provider in case there is any grievance by the client. 

 
VI. Laws that attracts healthcare related cases in India:  
1.  
(a) Civil Jurisdiction: 
 
(b) Criminal Jurisdiction:  

 
Criminal Jurisdiction [In Certain situations Criminal Negligence may be alleged doctors / Healthcare 
Professionals and in such cases Indian Penal Code may come into play]:  
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• Sec. 202, intentional omission to give information of offence by a person bound to inform  
• Sec. 269, Negligent Act likely to spread infection of disease dangerous to life 
• Sec. 304-A Whoever causes the death of any person doing any rash and Negligent Act 
• Sec. 312 to 316 causing miscarriage without woman’s consent 
• Sec. 319 to 322, Voluntary causing or grievous hurt 
• Sec. 340 to 342 Wrongful confinement  
• Sec. 490 Breach of Contract to attend on and supply wants of help less person 
• Sec. 499 Defamation  
• Human Rights Commission 
• Medical Council of India Act 
• Statutory laws [the laws enacted by Parliament] 
• Decisions by Supreme Court that become binding on all lower courts  
• Laws applicable to medical Practitioner  
• Medical Termination of Pregnancy Act [MTP Act]  
• To avoid the misuse of induced abortions, most countries have enacted laws whereby only qualified 

gynecologists under laid down conditions and done in clinics / hospitals that have been approved for 
abortions. 

• PCPNDT Act [The Government of India Introduced the Pre Natal Diagnostic Technique [Regulation and 
Prevention of Misuse] Act, 1994 curb this practice and brought into operation from 1st January 1996] 

• Organ Transplantation and Tissue Act [This act came into force from 04-02-1995], it contains, authority for 
removal human organs in case of unclaimed bodies in Hospital or Prison] 

• Bombay Nursing Home Registration Act 
• Clinical Establishment Act [An Act to provide for the registration and regulation of clinical Establishment 

in the country.  To prescribe the minimum standards of facility and services which may be provided by 
them] 

• Labour Laws and Medical Establishment 
 
(c) Consumer Protection Act, 1991 made it comparatively easy for the patient to approach the courts against 

the healthcare providers and healthcare professionals in case of deficiency / Negligence in service; Supreme 
Court of India, declared an Healthcare Patient a consumer provided he / she pays for the service.   

 
Indian Medical Association Vs. V.P. Santha & Others the Three Judge Bench defined the service of a Medical 
Professional comes under Consumer Protection Act.  They held that, 

 
“service rendered to a patient by a medical practitioner by way of consultation, diagnosis and treatment, both medicinal and 
surgical, would fall within the ambit of ‘service’ as defined in Section 2[1] [o] of the Consumer Protection Act, 
1986. Deficiency in service has to be judged by applying the test of reasonable skill and care which is applicable in action 
for damages for negligence. 

 
However according to the Apex Court there is no straight Jacket Formula should determine the cause of action 
accrued to the consumer and observed in, 
 
V.N. Shrikhande vs Anita Sena Fernandes [[2011] 1 SCC 53]- In this case, the Supreme Court had held 
that in cases of medical negligence, no straitjacket formula can be applied for determining as to when the 
cause of action has accrued to the consumer. Each case is to be decided on its own facts. If the effect of 
negligence on the doctor’s part or any person associated with him is patent, the cause of action will be deemed 
to have arisen on the date when the act of negligence was done. If, on the other hand, the effect of negligence is 
latent, then the cause of action will arise on the date when the patient or his representative- complainant 
discovers the harm/injury caused due to such act or the date when the patient or his representative-complainant 
could have, by exercise of reasonable diligence discovered the act constituting negligence. 
 
However, the Consumer Protection Act does not apply, if the Medical Services are rendered free or as charity, 
and applicable to both government and private hospitals.   On the other hand if the Government Hospitals 
charges a fee its service is liable under Consumer Protection Act. 
 
2. Legal Principle Laid Down:  
 
A person who holds himself / herself ready to give healthcare service and treatment / procedure impliedly holds 
forth that he /she is possessed of skill and knowledge for that purpose such person consulted by a patient, owe 
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certain duties, wise a duty of care, deciding whether to undertake the case, duty of care, in deciding what 
procedure to give and duty of care in the administration of the procedure; a breach of any of these duties gives a 
right of action of negligence against him/her.  The medical profession has discretion in choosing the procedure 
and if such discretion is wider, in case of emergency, but he / she must exercise the reasonable degree of care 
according to the circumstance of the case. 

 
3. Any party with a contract dispute would file a claim in a court of competent jurisdiction, the court 

established by that particular Government where the patient undergoes the treatment decide the dispute.  
Pursuing litigation to resolve a dispute can be costly and time consuming and in the context of cross border 
and international suits, significantly more onerous. 

 
4. What is deficiency in service:  
 
(a) The landmark Judgment in Indian Medical Association Vs. V.P. Santha [1995 [6] SCC 651], the Apex Court 

delivered that service rendered by Medical Professional comes under Sec. 2[1][o] Consumer Protection Act 
 
(b) In POONA VARMA Vs. ASHWIN PATEL & OTHERS [1996 [4] SCC 332], the Apex Court said, Healthcare 

Professional may be held liable for negligence on the ground that he / she was not possessed or requisite 
skill which he / she professes to have.  For Example: A Doctor who has a qualification of Ayurvedic and 
Homeopathic medicine will be liable if he/she prescribes allopathic treatment which causes any harm 
[Crosspathy] 

 
5. Medical Negligence: 
 
The medical Negligence cases the Doctor or the healthcare professional is the defendant and predominantly it 
depends on the theory of liability concerning  allegations of medical malpractice.  The three main components to 
prove the medical negligence of an healthcare professional are [a] existing of a legal duty, [b] breach of a legal 
duty, [c] damage caused by the breach.  Negligence has many manifestations such as, [a] active negligence, [b] 
comparative negligence, [c] Collateral Negligence [d] continued negligence [e] concurrent negligence, [f] 
criminal Negligence, [g] gross negligence, [h] passive negligence, [i] hazardous negligence [j] willful or 
reckless negligence and finally negligence per se.   
 
The Bench also observed that, 
 
“who rendered service free of charge in a hospital are not covered under the provisions of Consumer Protection 
Act, as their services “service as defined under Sec. 2[1] [o] of the Act” only those doctors and nursing homes / 
hospitals come under this Act, which charges fee for their services.  However, any minimal amount being 
charged as registered charges is not fee.” 

 
(a) The Apex Court in Balachander @ Bapu and another Vs. State of Maharashtra  said that, 
 
While Negligence is an omission to do something which a resonable man guided upon those considerations 
which ordinarily regulate the conduct  of human affairs would do or doing something which aprudent or a 
reasonable man would not do.  Criminal Negligence is the gross and culpable neglect or failure to exercise that 
reasonable and proper care and precaution to guard against Injury either to the public generally or to an 
individual in particular which having regard to all the circumstances out of which the charge has risen.  It was 
imperative duty of the accused person to have adopted.  
 
(b) Again the Apex Court, while addressing the question of “Nature of Medical Profession and Negligence in 

Medical Profession,” in Jacob Mathew Vs. State of Punjab and Another observed that,  
 
While dealing with the case of Negligence by professionals also gave illustration of Medical and Legal 
profession and observed as under   
 
“In the law of negligence, professionals such as lawyers, doctors, architects and others are included in the category of 
persons professing some special skill or skilled persons generally. Any task which is required to be performed with a special 
skill would generally be admitted or undertaken to be performed only if the person possesses the requisite skill for 
performing that task. Any reasonable man entering into a profession which requires a particular level of learning to be 
called a professional of that branch, impliedly assures the person dealing with him that the skill which he professes to 
possess shall be exercised and exercised with reasonable degree of care and caution. He does not assure his client of the 
result. A lawyer does not tell his client that the client shall win the case in all circumstances. A physician would not assure 
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the patient of full recovery in every case. A surgeon cannot and does not guarantee that the result of surgery would 
invariably be beneficial, much less to the extent of 100% for the person operated on. The only assurance which such a 
professional can give or can be understood to have given by implication is that he is possessed of the requisite skill in that 
branch of profession which he is practising and while undertaking the performance of the task entrusted to him he would be 
exercising his skill with reasonable competence. This is all what the person approaching the professional can expect. Judged 
by this standard, a professional may be held liable for negligence on one of two findings: either he was not possessed of the 
requisite skill which he professed to have possessed, or, he did not exercise, with reasonable competence in the given case, 
the skill which he did possess. The standard to be applied for judging, whether the person charged has been negligent or not, 
would be that of an ordinary competent person exercising ordinary skill in that profession. 
 
(c) Achutrao Haribhau Khodwa & Others v. State of Maharashtra & Others ,  
this Court noticed that in the very nature of medical profession, skills differs from doctor to doctor and more than one 
alternative course of treatment are available, all admissible. Negligence cannot be attributed to a doctor so long as he is 
performing his duties to the best of his ability and with due care and caution. Merely because the doctor chooses one course 
of action in preference to the other one available, he would not be liable if the course of action chosen by him was 
acceptable to the medical profession. 
 
(d) Medical Negligence under Section 304A of IPC 
Kurban Hussein Mohammedali Rangawalla v. State of Maharashtra– In this case, while dealing with Section 304A of 
IPC[death caused by negligence] , the statement of law by Sir Lawrence Jenkins in Emperor v. Omkar Rampratap, was 
cited with approval: 
 
“To impose criminal liability under Section 304A, Indian Penal Code, it is necessary that the death should have been the 
direct result of a rash and negligent act of the accused, and that act must be the proximate and efficient cause without the 
intervention of another’s negligence. It must be the causa causans; it is not enough that it may have been the causa sine qua 
non.” 
 
The Supreme Court of India gave Principles of Guidelines while deciding a case of Medical Negligence: 

In the case of Kusum Sharma and Others Vs Batra Hospital and Medical Research enumerated the principles to 
be followed in the cases of Medical Negligence by Healthcare Professionals 
 

I. 
Negligence is the breach of a duty exercised by omission to do something which a reasonable man, guided by 
those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something 
which a prudent and reasonable man would not do. 

II. Negligence is an essential ingredient of the offence. The negligence to be established by the prosecution must 
be culpable or gross and not the negligence merely based upon an error of judgment. 

III. 
The medical professional is expected to bring a reasonable degree of skill and knowledge and must exercise a 
reasonable degree of care. Neither the very highest nor a very low degree of care and competence judged in 
the light of the particular circumstances of each case is what the law requires. 

IV. A medical practitioner would be liable only where his conduct fell below that of the standards of a reasonably 
competent practitioner in his field. 

V. In the realm of diagnosis and treatment there is scope for genuine difference of opinion and one professional 
doctor is clearly not negligent merely because his conclusion differs from that of other professional doctor. 

VI. 

The medical professional is often called upon to adopt a procedure which involves higher element of risk, but 
which he honestly believes as providing greater chances of success for the patient rather than a procedure 
involving lesser risk but higher chances of failure. Just because a professional looking to the gravity of illness 
has taken higher element of risk to redeem the patient out of his/her suffering which did not yield the desired 
result may not amount to negligence. 

VII. 
Negligence cannot be attributed to a doctor so long as he performs his duties with reasonable skill and 
competence. Merely because the doctor chooses one course of action in preference to the other one available, 
he would not be liable if the course of action chosen by him was acceptable to the medical profession. 

VIII. It would not be conducive to the efficiency of the medical profession if no Doctor could administer medicine 
without a halter round his neck. 

IX. 
It is our bounden duty and obligation of the civil society to ensure that the medical professionals are not 
unnecessary harassed or humiliated so that they can perform their professional duties without fear and 
apprehension. 

X. 

The medical practitioners at times also have to be saved from such a class of complainants who use criminal 
process as a tool for pressurizing the medical professionals/hospitals particularly private hospitals or clinics 
for extracting uncalled for compensation. Such malicious proceedings deserve to be discarded against the 
medical practitioners. 

XI. 
The medical professionals are entitled to get protection so long as they perform their duties with reasonable 
skill and competence and in the interest of the patients. The interest and welfare of the patients have to be 
paramount for the medical professionals. 
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VII. Vicarious Liability:  Any Healthcare facility can be held vicariously liable on different grounds 

and occasions.  Vicarious Liability means, “the liability of an employer for the negligent act of its 
employees means, an employer is responsible not only for his / her own acts of commissions and 
omissions but also for the Negligence of its employees.  It means as long as the act occurs with the 
course and scope of their employment.  This liability is according to the principle of respondent 
superior meaning that the master answer.  Employers also liable under the common law principles 
represented in the latin phrase “Pui facit per alium facit per se”, means one who acts through another 
acts is or her own interest.” An exception to the above principle is, “borrowed servant doctrine” means 
the employer is not responsible for Negligent act of one of its employee when the employee is working 
under direct supervision of another superior employee. 
 

VIII. DIAGNOSTIC ERRORS:  
Diagnostic Errors are more common but at times more fatal.  According to WHO, health service 
throughout the globe to provide healthcare those who are unwell and assist them to bring them to 
normalsy diagnosis is most important task performed by healthcare professionals.  A diagnosis 
considered wrong when it is inaccurate incomplete [it does not present patients condition or does not 
reveal enough treatment for optimal treatment] or is determined too late to guide effective procedural 
decisions.  The different kinds of diagnostic errors are [a] Missed Diagnosis [when a diagnostic test 
does not provide an explanation for a patient’s complaints]  [b] Wrong Diagnosis [the original 
diagnosis is found to be incorrect because misidentification of nature of disease] [c] delayed diagnosis 
[time delay in identifying the error] [d] Failure to recognize complications [means though the Doctor 
identifies right diagnosis but could not identify the complications that arise subsequently and aggravate 
illness] [e] failure of diagnosing related disease [at times, the Doctor diagnosis one disease and fails to 
diagnose related disease which goes hand-in-hand with the primary condition or that has higher risk of 
incidence in patient with primary disease] [f] Failure to diagnose an unrelated disease [a Doctor failing 
to unrelated second disease though he diagnosis one disease correctly] 

 
IX. Consent for Surgery:   
 
The Apex Court has come out with an important Judgment in the case of Sameera Kohli Vs. Dr. Manichanda 
has summarized the principles regarding consent 

 
(a) A Doctor has to seek and secure the consent of the patient before commencing a treatment / procedure.  The 

consent so obtained should be real and valid, which means that the patient should have the capacity and 
competence to consent; His/Her consent should be voluntary and should be based on the basis of adequate 
information concerning the nature of ailment, treatment procedure, so that he /she what is consenting to. 

 
(b) The adequate information to be furnished by a Doctor or a [member of his / her team], who treats the 

patient should enable the patient to make a balanced judgment as to whether he / he should submit himself / 
herself to the particular treatment or not; that means the Doctor should disclose  
 

(c) In Healthcare practice, essential pre requisite for the commencement of a procedure to a patient is to get 
consent from the patient or the guardian.  Without consent the procedure amounts to trespass and battery on 
patient’s health.  An adult who attained the age of 18 and of sound mind has the right to give or refuse 
consent to healthcare procedure or treatment even if that refusal may result in the death of that patient.  The 
medical Council of India’s, guidelines mention   
“…must make sure that patients have given their consent before you  provide any medical Investigation, 
examination or treatment. Consent is required by law and is an essential part of respect for patient’s, 
autonomy.  Patients have the right to decide what happens to the own body.” 
 
The consent can be expressed [given verbally or in writing] or it can be implied [where the patient’s 
specific behaviour implies that they have consented to a particular procedure].  Regarding written consent, 
apart from in situations where this is required by statue.  Firstly, there is no general legal mandate  requiring 
consent to be in writing [although many practitioners some times incorrectly assume otherwise] and 
Secondly, there is no longer place in the practice of modern medicine for the stubborn insistence and 
rational of consent form being the “be all and end all” in relation to consent.  The validity of a consent does 
not depend on the form which it is given, it is vital that any consent given is a valid consent.  If a patient 
gives consent to a healthcare procedure but has not been given any information in relation to the procedure, 
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or is clearly not able to understand anything that has been explained, the informed consent to that procedure 
will not be valid.  Also, “consent is not valid if the patient has not been given enough information to make a 
decision.” 
 

In order to be a consent is valid the necessary ingredients are, 
 
a. Given by a person with capacity, and 
b. Voluntarily  given without any element of duress, and  
c. With requisite information of risks, side effects and alternatives such that patient is able to make an 

informed decision as to whether or not to proceed with procedure.   
 
The HSC National Consent Policy states that, 
“Those who provide health and social care services must work on the presumption that every adult service user 
has a capacity to make decisions about their care and to decide whether to agree to or refuse, an examination, 
investigation or treatment.” 
 
The British Medical Association [BMA] States that, 
“to demonstrate capacity individuals should be able to: 
Understand [with use of communication aids, if appropriate] in simple language what the medical treatment is, 
its purpose and nature and why it is being proposed. 
Understand its principal benefits, risks and alternatives  
Understand in brought terms what will be the consequences of not receiving the proposed treatment 
Retain the information for long enough to use it and weight it in the balance in order to arrive at a decision 
Communicate the decision [by any means]” 

 
(d) Alternative if any available,  

An outline of substantial risks and  
Adverse Consequences of Refusing Treatment / Procedure  
 

(e) Consent given only for diagnostic procedure cannot be considered as consent for the therapeutic 
treatment. Consent given for a specific treatment procedure will not be valid for conducting some other 
treamtent procedure.  The fact that unauthorized additional surgery is beneficial to the patient or that it 
would save considerable time and expense to the patient or would relieve the patient from pain and 
suffering in future, are not grounds of defense.  The only expectation to this rule is whether the 
additional procedure though unauthorized, is necessary in order to save the life.    

 
X. Alternate Dispute Resolution[ADR]. 
There are many available options under ADR: such as mediation and arbitration or particularly relevant to 
healthcare travel agreements.  
 
ADR demonstrates that parties can use private rather than government processes for resolving disputes.  ADR 
can be more efficient and less costly than litigation, especially when the parties understand the techniques that 
are most applicable to the circumstances and those techniques are properly employed.  The various degress of 
resolution options under the ADR frame work allow for flexibility that court appearances often lack.  ADR 
demonstrates a willingness of the parties to invest the time and energy to amicably settle difficult issues, thus 
setting the stage for improved dealings.  
 
(a) Good Faith Negotiations:  in this form of negotiation the parties should agree to first enter into Good Faith 

Negotiations to resolve any controversy or claim that might arise under the agreement.  The underlying 
assumption is that when people of good faith will agree to work towards resolution, reason will prevail and 
agreement will be reached.  Benefits of Good Faith Negotiations include quick resolution of a conflict and 
the reduction in the cost of legal assistance.  If the negotiation does not achieve agreement the parties may 
agree to escalate the dispute resolution to mediation.  

 
(b) MEDIATION:  Mediation is a voluntary ADR process where the parties to a dispute meet with an 

impartial third party and attempt to reach a mutually satisfactory resolution of their dispute.  While there are 
number of different approaches to mediation, the common characteristics are voluntary and non binding.  
The mediator is powerless to render a decision or force the parties to accept the settlement.  The mediator 
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has no formal authority to apply any pressure on a party, other than through persuasion.  In the event of 
mediator issues an opinion, either party has discretion to accept or reject the opinion.   

 
(c) Arbitration:  Some of the important aspects of Arbitration Act, are  

a. Discouraging the filing of frivolous applications related to awards 
b. Discouraging the delays in arbitration creating an efficient cost regime  
c. Imposition of Time Limit 
d. Encouraging Organizational Arbitration  
e. Limiting the interventions of the court before and post arbitration stages  

 
Arbitration Clauses in contractual agreements are recognized universally but can be enforced only under the 
jurisdiction where the agreements concluded.   The New York Convention, a multi lateral treaty on 
international arbitration adopted by 149 countries including India provides that the court of a contracting state 
at the request of one of the parties refer parties to arbitration if there is a valid arbitration agreement in place.  
Arbitration has number of benefits and drawbacks.  Generally arbitration is more efficient than civil litigation.  
However the small disputes the courts may be able to resolve the matter expeditiously.  On the other hand the 
rules for civil litigation can result in number of delays, arbitration provisions discourage unilateral delays.  
Generally arbitration is less costly than civil litigation due to reduced time to resolve the dispute.  A potential 
advantage of the Arbitration is the ability to select the arbitrator and to address and to resolve the issue.   
Arbitration proceedings are less formal than litigation, setting its customary and no requirement of applying 
civil rules and evidence.  The arbitrator is not required to follow the applicable substantive law in reaching a 
decision.   
 
(d) Dispute Resolution:   
 
1. The parties shall in good faith attempt to resolve any controversary or claim arising out of or relating to 

agreement by negotiations. 
  
2. If any such contraversory is claimed is not resolved within 30 days of such negotiations, the parties agrees 

first to try in good faith to settle the controversy or claims by mediation in accordance with International 
Center for Dispute Resolution [ICDR].   

 

3. If such controversial claim is not resolved within 30 days after such mediation the controversial claim shall 
be determined by arbitration administered by the ICDR in accordance with its international arbitration rules.   

 

4. Within the 15 days after the commencement of the arbitration each party will select one person to act as 
arbitrator and the two selected shall select a third arbitrator within 10 days of their appointment.  If the third 
arbitrator selected, is not acceptable either of the party the third arbitrator shall be selected by the ICDR. 

 
Cross border healthcare, globalization has opened the healthcare sector for the International Patients to travel 
from their own country to other country where they want healthcare procedures / interventions to their ailments / 
discomforts.  This has let to not only advantage but also some disadvantages such as grievances of International 
Patients and dissatisfaction levels in the country where they go for healthcare procedures for their ailments.  
Each country will have their own laws to address these issues and International Patients should be familiar with 
all the laws of the destination country that are applicable to International patients.  A details discussion has been 
made regarding problems and grievances of international Patients, remedial measures [both legal and non legal 
proceedings] are discussed with illustrative examples.  Regarding India the present laws are inadequate have to 
be restructured and some new legislations to meet the present situations [Covid-19  Pandemic] have to be 
brought in to safeguard the interests of the International Patients and also to support the healthcare sector which 
is one of the biggest foreign exchange earner of the country.  
  
(a) ACTS:  
 
• Information Technology Act, 2000 [I.T. Act, 2000 - with latest amendments] 
• Information Technology [Reasonable security, practices and procedures and sensitive personal data or information] 

Rules, 2011 [I.T. Rules, 2011] 
• Indian Healthcare Council [Professional Conduct Etiquette and Ethics] Regulations, 2002 - [MCA Code of Ethics] 

Healthcare Termination of Pregnancy Act, 1971  
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• The Human Immunodeficiency virus and acquired immune deficiency syndrome [Prevention and Control] Bill, 2014 
• Statements as defined by the Private Securities Litigation Reform Act, 1997 
• New Anti Corruption Law creates changes to wisitle blowers - Lexology  [Registration] 
• Art Bill may close surrogacy doors for foreigners, unmarried people 
• Drugs and Cosmetic Act and Cosmetic Rules, 1945 
• Consumer Protection Act, with respect to International Healthcare Travellers [Patients] applicability - Pros and Cons 
• Indian Contract Act – There is an implied contract in between the patient and healthcare professional 
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