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Abstract 

In its response to the first Covid-19 outbreak, like most nations globally, Botswana went into a 48-day lockdown from 2 April 2020. 
During the lockdown, all employees and businesses except those providing essential services as listed under EMERGENCY POWERS 
(COVID-19) REGULATIONS 2020 stayed home. The construction industry was not spared as almost all its stakeholders went into 
lockdown. This paper looked at the immediate delay and loss the lockdown had on the construction industry players. The construction 
industry has many players from, among others, clients, suppliers, consultants and construction contractors. This paper looked at two 
major construction players: the construction client and construction contractors (who were in existing contracts before COVID-19) and 
how they dealt with delays and losses attributable to COVID-19 in Gaborone, Botswana. Questionnaires and interviews were used to 
collect data from construction professionals in Gaborone, Botswana. The force majeure and compliance to Government law clauses were 
mainly used to determine the extension of time and compensation. It was found that both parties’ contractors and the client had no 
problem in the extension of time to the contractor due to COVID-19, but as for compensation, it depended on the contract in use and 
client consideration. The fight against COVID-19 is far from over in Botswana especially Gaborone the capital city which has 
experienced three lockdowns to date. However, COVID-19 is now foreseeable; parties entering into new contracts should have a robust 
COVID-19 clause. For the parties already in contracts where COVID-19 was unforeseeable and their contracts had no provisions of 
dealing with it, there is a need for consideration and negotiations for the benefit of the project. This could be achieved by reimbursing 
contractor at cost or sharing the losses between client and contractor for a win-win situation. 
Keywords: Botswana, Construction Industry, Coronavirus, COVID-19, Force majeure, Lockdown. 
 

1. Introduction 

The Covid-19 pandemic has been widely expected to be the worst economic crisis since the Great Depression of the late 
1920s. “Never has the global economy just simply come to a complete stop” (Meterlekamp cited in Cokayne, 2020). On 11 
March 2020 The World Health Organisation (WHO) categorised Coronavirus (COVID-19) as a pandemic (WHO, 2020). 
Botswana in its response to COVID-19 went into a 48 days lockdown from 2 April 2020. During the lockdown all 
employees and businesses except those providing essential services as listed under EMERGENCY POWERS (COVID-19) 
REGULATIONS, 2020 were to stay at home. (Republic of Botswana Government Gazette Extraordinary 2020). Globally 
projects that were under construction have been majorly affected by the outbreak in many ways (Clarke, 2020). Donati 
(2020) notes that COVID has been bad to the construction sector.  The Botswana construction industry which has been 
vibrant for some time (Tafa et al, 2020), was not spared by these lockdowns. While the construction industry has a lot of 
stakeholders and parties to contract, the paper looked at the major parties to the contract, the client and the construction 
contractor and how they dealt with delay and loss attributable to COVID-19 in Gaborone Botswana. Gaborone the capital 
city of Botswana has seen three lockdowns to date, indicating that the fight with COVID-19 is far from over (Republic of 
Botswana Government Gazette Extraordinary, 2020) 
The construction industry is generally risky; risk has to be allocated to the parties in a contract (Duncan et al, 2020, Ayemba 
2020). Depending on the contract in use some contracts allocate more risk to the client whereas others to the contractor. It is 
without a doubt that for contracts entered into before COVID-19 outbreak, COVID-19 was unforeseeable, and no one would 
have imagined or adequately provided for its risk when they entered into construction contracts. In most regions, there has 
been a downturn in construction activity attributable to COVID-19, with the severity depending on the point at which 
lockdowns were effected (RICS, 2020; Chivilo, Fonte & Koger 2020).  
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2. Literature Review 

2.1 Impact of COVID-19 on the Construction Industry 
COVID-19 has impacted the construction industry both directly and indirectly from material and labour shortages, 
suspension of works, delays, disruptions, cost overruns, variations, prevention of performance, to terminations of contracts 
(Chivilo et al 2020, Duncan et al 2020) except for the construction activities defined as essential services. These in turn 
affect the project time and cost and there is a need to address who is liable for the delay and costs attributable to the 
COVID-19 outbreak. In most contracts employer bears the financial risk when they or their representative are at fault and 
vice versa contractor has financial risk when at fault. COVID-19 is neither the employer nor the contractor’s fault. Yet there 
is financial loss, due to enforced lockdown, time-related costs of salaries plant and equipment hire, insurance etc need to 
continue, and after lockdown costs of complying with government COVID-19 health and safety legislation.  

2.2 Delays in the Construction Industry 
Generally, construction delays are categorized into three (Uddin, Ahmad, and Danish 2017). 

• Non-excusable delays –Where the contractor is solely responsible for the delay, here contractor is liable can claim 
neither time nor cost. The employer can be compensated liquidated and ascertained damages. 

• Excusable non-compensable delays – For example, natural disasters, neither employer nor contractor is liable, 
however, the contractor can have an extension of time with no financial claims. 

• Excusable and compensable delays – Caused by the employer/client or their representative. The employer is liable, 
the contractor is entitled to both time extension with a financial claim. 

Delays can also be analysed on whether they are critical or non-critical. Critical delays are those that affect the project 
completion date. There is need to notify the other party of your intention to claim for extension of time and or compensation 
within the timelines set out in the respective contracts in use otherwise the right to claim will be lost (FIDIC 2010, JBCC, 
2000).  

2.3 Force Majeure 
Force majeure clauses have been brought into the limelight because of the pandemic (Jayabalan 2020). Force majeure 
means “greater force”, an event which caused a delay for which no party in the contractor can be held liable. The event must 
generally be unforeseeable, external to parties in the contract and unavoidable (Alshammari et.al (2017), Ogwu (2020In 
Lebeaupin v Crispin (1920) force majeure was defined as "a reference to all circumstances independent of the will of man, 
and which it is not in his power to control" (Clarke, 2020, Speers 2020). According to Peters, Flamman & Co v Kokstad 
Municipality 1919 AD 427, it was held that “if a person is prevented from performing his contract by vis major…he is 
discharged from liability” (Krige, Rhoodie and Manaka 2020).  
 
Force majeure clauses allocate future risks to parties in contract (Theroux & Grosse 2011).  In force majeure events 
contractor is normally entitled to extension of time with no financial compensation, but in some instances as ruled by the 
court, contractor can claim successful for financial compensation (Alshammari et.al 2017). Force majeure excuses non-
performance of contractual obligations when an extraordinary event or circumstances beyond the control of the parties 
prevents performance by one or both of the parties (Augenblick & Rousseau 2012;  Clarke 2020; Jones & Laird 2020; 
Speers 2020). Rickard (2020), Out-law Guide (2020) add on that, depending on contract wording COVID-19 can or cannot 
be a force majeure. Examples of force majeure events are war, terrorism, riot, commotion, disorder, strike or lockout by 
persons other than the contractor’s personnel and natural disasters (FIDIC, 2010). Courts interpret force majeure clauses as 
contract clauses by the principle of interpretation of contracts. For an event to qualify as a force majeure the type of contract 
in use, country law and other relevant facts are considered (Richman et al, 2020). For contract having a force majeure clause 
parties to contract can seek to solve liability of time and costs concerning the clause, however for parties without a force 
majeure clause they have to look at the common laws of their states (Jayabalan 2020).  
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2.4 Types of Contracts Used in the Botswana Construction industry 
The contracts used in the construction industry are mainly grouped into three: fixed-price contracts; re-measurement 
contracts and lump sum contracts. In Botswana: Engineering Procurement and Construction (EPC/Turnkey); Engineering 
Procurement Construction and Management (EPCM), Design, Build and Operation (DBO) are the most common 
procurement methods used in large and complex projects (Tafa et al, 2020). In these contracts, the contractor bears the risk 
of price escalations, unforeseen ground conditions, design and execution of the project, force majeure and has limited scope 
for additional time and money. Whereas for less complex projects Joint Building Construction Contract (JBCC), Conditions 
of Contract for Construction for Building and Engineering Works Designed by the Employer are used. Here the employer 
bears most of the risk.  
 
For both local and international projects in Botswana any of the following standard forms of contracts are used;  

• Botswana Institute of Development Professions Standard form of contract (BIDP Standard Form),  
• EPC/Turnkey,  
• DBO,  
• JBCC,  
• Conditions of Contract for Plant and Design-Build,  
• Conditions for Short form Contracts and  
• Client/Consultant and Client/Contractor Model Services Agreement by the International Federation of Consulting 

Engineers (Fédération Internationale des Ingénieurs- Conseils) (FIDIC), (Tafa et al, 2020). 

COVID-19 has threatened the ability to contract parties, leading to non-performance and delayed performance by 
counterparties (Truter, 2020; Siddesh 2020). There is need to analyses the provisions of various contracts used in Botswana 
to determine how the delays and costs due to the outbreak will be dealt with by the contractor and client.  

2.5 FIDIC contracts 
Clause 8.4 of the FIDIC contract addresses extension of time. A contractor can claim for extension of time in cases where 
among others there are [Clause 8.4(d)] “Unforeseeable shortages in the availability of personnel or Goods caused by an 
epidemic or governmental actions”. Clause 8.5 says contractor can also claim an extension of time where there are delays 
caused by authorities provided the delay was from following legal authorities, which caused disruption of works and the 
delay was unforeseeable (FIDIC, 2010).  Clause 19 of the FIDIC 2010 also addresses the extension of time if there is force 
majeure. Accordingly, force majeure is defined as “an exceptional event or circumstance: 

(a) Which is beyond a Party’s control, 
(b) Which such Party could not reasonably have provided against before entering into the Contract, 
(c) Which, having arisen, such Party could not reasonably have avoided or overcome, and 
(d) Which is not substantially attributable to the other Party.” 
 

As long as the above condition (a-d) are met, force majeure may include but is not limited to war, terrorism, riot, 
commotion, disorder, strike or lockout by persons other than the contractor’s personnel and natural disasters. COVID-19 
outbreak seems to meet all the conditions mentioned above, for contracts entered into before the outbreak. Neither 
contractor nor employer can claim financial compensation to the other because of COVID-19 attributable costs. Using force 
majeure contractor can only claim for extension of time without financial compensation (Urquhart and Sullivan 2020, 
Duncan et al 2020). It is worth noting that whilst no one is liable to compensate the other financially, the contractor will be 
paid by the employer for the costs of rectifying or replacing the damaged works/goods damaged caused by Force Majeure 
but only those not covered in Insurance for Works and Contractor’s Equipment (FIDIC, 2010). 
 
The former clauses only provide the Contractor with the extension of time, but clause 13.7 addresses both extensions of time 
and compensation. “The Contract Price shall be adjusted to take account of any increase or decrease in cost resulting from a 
change in the Laws of the Country (including the introduction of new Laws and the repeal or modification of existing Laws) 
or in the judicial or official governmental interpretation of such Laws, made after the Base Date, which affects the 
Contractor in the performance of obligations under the Contract” (FIDIC 2010, p.44). The question will be on whether the 
lockdowns effected because of the pandemic constitute a change of law. For the contractor, if the project was delayed 
because of COVID-19 lockdown it is suggested that contractor can claim for both extensions of time and compensation 
arguing clause 13.7 that the legislation lockdown affected profits and increase my time-related costs (Switzerland Global 
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Enterprise, 2020, Duncan et al 2020). Thus suggesting that client is liable for paying contractor costs or loss of profit 
attributable to the pandemic where there has been legislation on lockdown. 
 
For the claim of extension and compensation to be successful Switzerland Global Enterprise, (2020), suggest a robust 
record-keeping, where contractor notes the issue, for example, Lockdown delayed the start of works and you record the idle 
machinery, equipment and labour that resulted from such. Of note is that any party seeking to claim must notify the other 
part of its intention before 14 days, provided they have put measures to minimise the delay (Duncan et al, 2020).  
In cases where the execution of the works was prevented for a continuous period of 84 days because of force majeure, either 
party may give the notice to terminate the contract (FIDIC, 2010).  

2.6 JBCC Contracts 
Under a JBCC contract when there is a delay, depending on the circumstance surrounding the delay, the contractor can be 
granted an extension of time only with no cost adjustments, or both cost and time adjustments. JBCC advisory note 6.2 on 
advising on who is liable for the loss and delay attributable to COVID-19 for its Principal Building Agreement; 
Nominated/Selected Subcontract Agreement and Minor Works Agreement advised that there is indeed need for a revised 
date for practical completion based on Clause 23 where: “The contractor is entitled to a revision of the date for practical 
completion by the principal-agent without an adjustment of the contract value for a delay to practical completion caused by 
one or more of the following events: Clause 23.1 – 4 ……. 23.1.5 Exercise of statutory power by a body of a state or public 
or local authority that directly affects the execution of the works 23.1.6 Force majeure” 
 
It is agreed that COVID-19 is a force majeure act, but the lockdown which followed forcing construction sites to close was 
not a force majeure act, but rather government law. Sub-clause 2.1 of JBCC says: “The contractor shall comply with the 
law, obtain permits, licenses and approvals required and pay related charges for the execution of the works [17.1.4]. The 
employer shall comply with the law; obtain permits planning, building or similar permissions and pay charges for the works 
other than those which are the responsibility of the contractor [26.4.1]. The law here means “the law of the country” sub-
clause 1.1 (JBCC). Both contractor and client have a mandate to comply with the governing laws of their nation. Under 
Contract Instructions 17.0, Instructions can be made by Principal agent for 17.1.4 Compliance with the law, regulations and 
bylaws [2.1].  
 
In both instances whether COVID19 is interpreted as force majeure or the lockdown is complying with country laws, subject 
to timeous provision of the required notice (sub-clause 23.4.2) contractor will be entitled to an extension of time but without 
an adjustment of the contract value. This seems to imply that under JBCC contract, for contracts signed before COVID-19 
client is not liable to pay contractor COVID-19 attributable costs as it is a force majeure costs. 

2.7 BIDP Standard Form 
It was adopted from RIBA / JCT Forms of Contract, modified to suit Botswana environment Phiri (2018) notes that’s it’s 
the oldest form of contract used in Botswana private sector. Looking at the BIDP Standard Form (With Quantities & 
without quantities), 1985 Edition 2006 Revision), Clause 23; force majeure is:  

1. An overwhelming force 
2. (law) An unavoidable catastrophe, preventing parties from fulfilling their contractual obligations.  

Clause 4 of the contract requires compliance with laws and regulations.  
 
Contractor thus can claim an extension of time provided they give notice of delay but there is no financial compensation due 
to them under 24 (1), should the delay extend beyond default 3months or as agreed in the appendix, the contract (BIDP 
2006). The same is applicable when dealing with minor works contracts Clause 6 & 13.  
 

3. Methodology 
The study adopted a deductive research approach. The research time horizon was cross-sectional; it shows a snapshot that is 
this was the situation in the field at this particular point and time in which the research was undertaken (Saunders, Lewis, 
and Thornhill, 2009). Self-administered semi-structured surveys formulated the research strategy. The target population was 
construction clients and construction contractors who had existing construction projects when the first lockdown was 
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announced, in Gaborone Botswana. Gaborone was chosen as a study area as it is the only city to have experienced the three 
lockdowns in Botswana; hence there were better chances of obtaining data on the research topic. 
 
The following sampling techniques were used: 

• Stratified random sampling was used to categorize respondents into groups of Clients/ Clients Representative and 
Construction Contractors.  

• Purposive sampling was used because the researcher only needed a profile of clients and construction contractors 
who were in existing contracts and had their projects disturbed/stopped from operating due to lockdown.  

• From the stratified and purposively sampled group, simple random sampling was used to get to the respondents, 
thus each member from the target population had an equal chance of being selected.  

Using purposive sampling a sample of 25 quantity surveyors was drawn. Data analysis and presentation was conducted 
using Microsoft office.  
 

4. Data analysis and findings 

4.1 Response Rate 
The response rate was 80% out of the 25 questionnaires sent out to client and contractor organisation in Gaborone. Only the 
client and contractor organisation who had contracts before COVID-19 were considered due to the nature of the research 
questions 

4.2 Profile of Respondents 
65% of the respondents were contractor organisations the remainder were client/client representative organisations. As the 
research was dealing with claims, only quantity surveyors where targeted as respondents and there experience varied from 2 
years to 30 years’ experience.  

4.3 Types of Contract Used 
 

 

Fig. 1 Types of contracts in use 

Figure 1 shows the main types of contracts used in Botswana construction industry. FIDIC contracts are the most commonly 
used contract, this might be because the majority of contracts going on are civils and involves foreigners. 

4.4 How COVID-19 was treated 
Across all contracts, all Quantity surveyors of both contractor and client organisations treated COVID-19 as a force majeure 
event. Therefore it was easy to get an extension of time approved, as a force majeure event comes with an extension of time 
when it causes a delay. All respondents from contractor organisations who applied for an extension of time due to the 
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lockdowns induced by COVID-19 were granted. The extension of time granted was equal to the number of working days of 
the respective lockdowns. 
 

4.5 Basis for Successful Extension of time 
The basis for the extension of time ranged from client consideration, force majeure, and change in government law or a 
combination of at least two available options. See Figure 2 for the basis for the extension of time approval. 

 

Fig. 2 Basis for successful extension of time 

 

4.6 Were Financial Claims due to COVID-19 Approved? 
60% of the respondents did not submit financial claims to the client due to COVID-19 because they treated COVID-19 and 
the lockdowns that followed as force majeure events. 

 

Fig. 3 Financial claim submission 

Figure 3 shows the percentages of those who either submitted or did not submit financial claims due to COVID-19. The 
60% who did not apply for financial compensation, applied for the government subsidy and their claims were successful.  
Of the 40% that submitted financial compensation claims 72% of the claims were unsuccessful. The main reason was that 
there was an insufficient supporting document, by them basing their financial claim on force majeure events only, which 
does not guarantee financial compensation, see Figure 4.  
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Fig. 4 Basis for successful financial compensation 

However, of the 18% that had their financial compensation approved the following was common among them. 
 They all treated COVID-19 as a force majeure event, however: 
 They went a step further and classified the lockdown as a change in government law that made it impossible for 

them to operate due to the lockdowns. Using that basis they claimed for some other time related financial 
compensations among others like permanent staff salaries, security and idle equipment and plant. 

 The expenses that came about as a result of COVID-19 (salaries of Covid staff, COVID-19 related safety gear 
among others) where treated under expenses due to ‘Charges by authority’ under the JBCC contract and thus 
contractor were reimbursed and also given 10% markup.  

 The financial claims were approved after negotiations and liaising amongst the parties 
 For the first lockdown on salaries, the client was paying at 70% of the salary/wage bill because the government 

subsidy catered for the remainder. 
 There was client consideration at play. 
 The financial muscle of the client was also a contributing factor. 

4.7 Concerns on dealing with COVID-19 related time and cost 
Respondents highlighted that the time and loss attributable to COVID-19 was not easy to quantify due to the following 
disturbances: 

 Unavailability of materials especially those sourced from outside Botswana particularly from South Africa. 
 Slow progress, compared to the baseline programme, due to the limited number of workforce allowed on site, and 

sometimes quarantined key workforce. 
 Productivity has slumped because of socio-economic frustrations from employees due to reduced income 

 

5. Conclusion and recommendations 
The research focused on exploring who is liable for the delay and loss, attributable to COVID-19. Of particular interest 
amongst other relationships was the relationship between the client and the main construction contractor in Botswana 
construction industry. From the data collected, it seems that most contractors claimed successfully for time compensation 
implying that the risk for the time delay caused by COVID-19 was passed on to the client. As for financial loss while the 
client bears opportunity cost of their project not being completed on time, 82% of the time the immediate loss was passed on 
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to the construction contractor. This seems to be in line with most contracts which the subjects in this study used, where 
delay due to unforeseeable events will if proven lead to an extension of time, without financial compensation. 
 
It is recommended that for the parties already in contracts where COVID-19 was unforeseeable there is need for 
consideration and negotiations for the benefit of the project. Where the client financial muscle allows this could be achieved 
by: 

 Reimbursing contractor at cost or 
 Sharing the losses between client and contractor 

The contingency amount can be used to fund all the directly related COVID-19 costs like staff, protective equipment and 
utilities. 
 
Clients should keep in mind that it seems less costly to keep existing contractor than terminate and go through the whole 
tendering process to have a new contractor, thus they should be possible considering some of the contractors’ financial 
claims to avoid terminations of contracts and disputes due to contractor’s frustration. Going forward there is a need for 
parties entering into new contracts now, to have a robust COVID-19 clause which allocates the risk of time and costs clearly 
between parties. 
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